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The Public Utility Commission of Texas (“PUC” or “Commission”) responds to the
brief filed by plaintiffs City of Kerrville, Kerrville Public Utility Board, and City of Junction
(“Plaintiffs”).

I. Statement of the Nature of the Case

This is an administrative appeal of the PUC’s final order in Docket No. 38354.' The
case involves the substantial-evidence rule review of a contested-case decision amending the
certificate of convenience and necessity (“CCN”) of LCRA Transmission Services
Corporation (“LCRA”) to include a new transmission line.?

II. Statement of Facts

A. LCRA sought a CCN amendment to approve a Competitive Renewable
Energy Zones (“CREZ”) transmission line.

LCRA sought this CCN amendment to route a CREZ electric transmission line

(McCamey D to Kendall) that LCRA had been selected to build in an earlier PUC docket.

This line is a “priority” part of the plan for building transmission infrastructure to bring

' Tex. Util. Code, Application of LCRA Transmission Services Corporation to
Amend its Certification of convenience and Necessity for the Proposed McCamey D to
Kendal to Gillespie 345-KV CREZ Transmission Line in Schleicher, Sutton, Menard,
Kimble, Mason, Gillespie, Kerr, and Kendal Counties, Docket No. 38354 (Jan. 24,2011)
(Order).

? The administrative record in this case was filed on May 17, 2011. By stipulation of the
parties under TEX. Gov’T CODE § 2001.175(b), land owner and citizen comments letters and e-
mails and responses to them, and motions to intervene and responses to them, were not included
in the record filed with the court. The stipulation allows parties to request that the PUC
supplement to add individual items that would otherwise have been included in the
administrative record. The PUC is to file a supplement, if necessary, by August 1, 2011.
Stipulation to Administrative Record filed May 5, 2011. Documents in the AR will be cited as
“AR,Box  Binder ,Item  ” for filings; “[Party name] Ex.  ” for exhibits; and “TR,
Vol.  ”for transcripts.



power from the existing and planned wind farms in West Texas and the Panhandle to
population centers in North and Central Texas and the Houston area.

1. Competitive renewable energy zones and the Legislative mandate to
develop CREZ transmission infrastructure.

Previously, the Texas Legislature revised the Public Utility Regulatory Act (PURA),
TEX. UTIL. CODE §§ 11.001-66.017, to ensure that the state’s renewable energy goals would
be met and alleviate transmission capacity problems. The areas most favorable to wind
energy production are in West Texas, but the sparse population there cannot use all that
energy; much of the wind energy produced there must be transmitted to other parts of state.
Limited transmission capacity in West Texas and between West Texas and the metropolitan
areas in Central and North Texas and the Houston area restricts the amount of wind energy
that could be transported to other areas. The problem increased as more wind farms were
developed. Transmission utilities sought assurances that new wind farms would be
developed before building the additional transmission capacity, while the wind developers
sought greater certainty that additional transmission facilities would be in operation by the
time new wind farms were completed.

The Legislature enacted SB 20’ to address this problem. Itadded PURA § 39.904(g) -
(n). SB 20 required the PUC to designate competitive renewable energy zones where the

conditions are most favorable for wind generation and to develop and implement the CREZ

* Act of July 20, 2005, 79th Leg. 1st C.S. ch. 1, 2005 Tex. Gen. Laws 1, 2.
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Transmission Plan to build the necessary transmission lines to bring energy from the CREZ
to population centers. See PURA § 39.904(g)(2).

2. The PUC’s designation of the CREZ, the CREZ transmission plan, and
the selection of the transmission providers.

Inresponse, the PUC undertook a massive effort to implement the CREZ transmission
mandate.* The PUC analyzed the costs and benefits of wind generation and wind generators’
financial commitment to Texas; designated the zones where the generation facilities would
be concentrated; and ultimately adopted a plan for construction of $4.93 billion in CREZ
transmission infrastructure.’

Under the PUC’s plan, certain projects were designated as “priority” lines that should
be constructed first. One priority line is the McCamey D to Kendall transmission line at issue
in this case. ERCOT identified the McCamey D to Kendall line as a line needed to alleviate
current congestion in the electric grid, as well as meet the need for CREZ transmission

capacity.

* The PUC adopted detailed rules governing the designation of the CREZ. 16 Tex.
Admin. Code § 25.174; Tex. Public Util. Comm’n, Rulemaking Relating to Renewable Energy
Amendments, Project No. 31852 (Dec. 15, 2006) (Order Adopting § 25.174 as Approved at the
December 1 Open Meeting), and the selection of transmission service providers to build the
needed CREZ transmission lines. 16 Tex. Admin. Code § 25.216; Tex. Pub. Util. Comm’n,
Rulemaking Proceeding to Amend PUC Substantive Rules Relating to the Selection of
Transmission Service Providers Related to Competitive Renewable Energy Zones and Other
Special Projects, Project No. 34560, (June 19, 2008) (Order Adopting 16 Tex. Admin. Code
§ 25.216).

> Tex. Pub. Util. Comm’n, Commission Staff’s Petition for Designation of Competitive
Renewable Energy Zones, Docket No. 33672 (Aug. 15, 2008) (Order).

¢ Proposal for Decision, AR, Box 3, Binder 9, Item 412 at 9 (“PFD”) (Attachment C).
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After determining which new transmission lines were needed, the PUC selected the
providers best able to build the CREZ lines. PURA § 39.904(g). These providers finance
and build the lines and recover their investment and operating costs through transmission
rates that the PUC sets. A major transmission utility in Central Texas, LCRA was selected
to build several CREZ lines, including the McCamey D to Kendall line.’

B. LCRA notified affected parties about the various proposed routes for the
McCamey D to Kendall CREZ line.

In the next phase of the CREZ transmission plan, providers filed applications for a
certificate of convenience and necessity (“CCN”) that would determine the routes for the
lines.

1. LCRA reached outto affected communities before the CCN application
was filed.

Once selected to build the McCamey D to Kendall CREZ transmission line, LCRA
studied potential routes.® LCRA hired an environmental consultant to develop a
comprehensive environmental assessment of the line’s potential impact. Owing to the length

of the line,” and the sensitivity of the hill country through which it must pass, the study was

7 Originally, the project at issue in this case was to include an additional line from
Kendall to Gillespie. But in December 2010 the PUC determined that the Kendall to Gillespie
that LCRA had included as part of the same CCN application need not be built, as the need could
be met with a more cost-effective alternative. Order at 3 (FOF 3).

¥ Tex. Util. Code § 37.056(c)(4); Former 16 Tex. Admin. Code § 25.101(b)(3)(B). (16
Tex. Admin. Code § 25.101 (2006) (Tex. Pub. Util. Comm’n), repealed 36 Tex. Reg. 3182
(2011) (All cites to § 25.101 are to the prior version.).

? The various alternative routes for the lines ranged from approximately 128 miles to 166
miles. See LCRA Application at 11, Admin R. Binder 16.
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complex and exhaustive.'” To obtain community input, LCRA held 20 open houses
throughout the study area."' Thousands of landowners and local governments were notified
of the open houses, and they were generally well attended.'> These open houses provided
landowners and local governments an opportunity to learn about the potential routes for the
line and how they might be affected. The open houses also enabled LCRA to hear the
landowners’ and local governments’ concerns."

Many interested parties indicated that they preferred routing along I-10 as much as
possible.'* PUC rules require the consideration of routing lines along existing right-of-ways
to avoid undisturbed land."” And I-10 is the largest right-of-way through the study area.

2. LCRA’s CCN application.

When LCRA applied to the PUC to add the line to its certificate, LCRA provided

notice to potentially affected parties as PUC rules require.'® Land owners, local

' See AR, Box 4, Binder 16, Items 1 - 3 at 11-12 (LCRA Application).

' See Order at 5 (FOF 20); See AR, Box 4, Binder 16, Items 1 - 3 at 23-28 (LCRA
Application).

2.
Pl

14 See AR, Box 4, Binder 16, Items 1 - 3 at 25-28 (LCRA Application).

13§ 25.101 (b)(3)(B)(i)-(ii); PURA § 37.056(c).
' Order at 4-5 (FOF 10-15), Attachment B (PUC Order).
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governments, and neighboring utilities who might be affected by the proposed routes and
links were notified.'"” LCRA also published notice in local newspapers.'®

LCRA’s application proposed over 161 different links or segments that could be
combined into different routes. As PUC rules required, LCRA designated a “preferred”
route. Although the application listed 60 alternative routes, comprised of various
combinations of the proposed links, those proposed links could be combined to form even
more routes — over 20,000 different routes were possible."” LCRA’s “preferred” route was
based on the utility’s analysis and the information available when it filed the application, and
best met the statutory and regulatory criteria. But LCRA stated that any of the proposed
routes would meet those criteria.>

The potential routes fell geographically into several general categories:*' (1) a general
central corridor that ran through the central portion of the hill country and affected more
undisturbed lands (this includes LCRA’s preferred route); (2) a general northern corridor
(referred to as the “P-lines”) including longer lines and followed an existing transmission line

to some extent; and (3) a general southern corridor that primarily followed I-10 and largely

7 Order at 4 -5 (FOF 10 - 14); see PURA §§ 37.056(c) & 37.054; 16 TEX. ADMIN. CODE
§§ 25.101 (b)(3)(B), 25.101(a)(1)(B), 22.52.

'8 Order at 5 (FOF 15).
' Order at 4 (FOF 5).
20 See LCRA Application at 23, Admin R. Binder 16.

2l See AR, Box 4, Binder 16, Items 1 - 3 at 14 - 16 & Attachment 8 at 7, 54. (LCRA
Application).



avoided the undisturbed portions of the hill country.”” The application contained detailed
maps of the links in the 60 alternative routes®’ and links to the PUC’s interchange (for filings
in the matter) and links to LCRA’s website (for detailed maps from the CCN application).**
LCRA’s application notice stated in bold-type that
any one of the proposed routes or a new combination of route segments
filed in the application may be selected by the Commission ... [and] the
Commission may modify the proposed routes and segments into different
configurations than those proposed, so long as they affect only noticed
landowners.”
Thus, the notice explained that the PUC was not required to pick a route from those in
LCRA’s application. As the long as the selected route only impacts noticed landowners, the
PUC could assemble the links in the application into different configurations, and also could
modify or move specific links that are proposed. The ALJs acknowledged this in their Order
No. 1:
[LCRA] has stated that any one of the routes proposed would meet the
statutory and regulatory criteria. It is the duty of the ALJs and, ultimately, the
Commission to choose the route that best meets those criteria. Any proposed

route, or any combination of properly noticed proposed links, could be
selected. *°

> See AR, Box 4, Binder 16, Items 1 - 3 at 21 (LCRA Application).

2 See AR, Box 4, Binder 16, Items 1 - 3 at 29 - 31 and Attachment 3; AR, Binders 16 -
24 (LCRA Application).

* See AR, Box 4, Binder 16, Items 1 - 3 at Attachment 6 & 52 - 58 (LCRA Application).

» See AR, Box 4, Binder 16, Items 1 - 3 at Attachment 6 at 2 (LCRA Application); AR,
Binders 16 - 24.

* AR, Box 2, Binder 1, Item 8 at 6 (SOAH Order No. 1) (Emphasis added).
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All of the links in MK 63, the route the PUC ultimately adopted, were proposed in the
application. The assembly of those links into MK 63 is one of many potential routes, or
combinations of links, included in LCRA’s Exhibit 26. Attachment D. As Plaintiffs note,
the ALJs requested this exhibit during the SOAH proceeding. Some of the routes listed in
Exhibit 26 were included in LCRA’s application, and some were developed thereafter by
individual intervenors, PUC staff, or even the ALJs themselves. The Exhibit 26 chart
includes a variety of information regarding these potential routes, including (Line 2 on Page
1) the number of habitable structures within 500 feet of the right of way centerline for each
line (including MK63). Attachment D.

Although the PUC altered some links in MK 63, all of the links that are at issue in this
suit were included in LCRA’s CCN application. Link Y11, the link incorporated in MK 63
that runs south of the Junction airport, was included in three of the specific routes set forth
in the application.”” The links that run along I-10 north of Kerrville were included in eight
of the specific routes proposed in the application, including two routes that received
significant discussion, MK 32 and 33.”®

C. More than 1,000 interested persons participated in the CCN proceeding.

Around 1,100 individuals and entities intervened in the PUC proceeding.”” They

included individuals, groups of individuals with aligned interests such as neighborhood

7 AR, Box 4, Binder 16, Attachment 8, pgs. 7-10 (LCRA Application).
2 Id.

¥ PFD at 4.



associations, cities, counties, a public utility board, environmental groups, and state
agencies.’” Intervenor Clear View Alliance was a group of hundreds of individual
landowners that advocated for a route running along I-10 and Hwy 277 that would entirely
avoid cutting through the Texas Hill Country. Others intervenors included the Tierra Linda
homeowners association (opposed to routing of the line through their subdivision, in the area
north of Kerrville and I-10) and the P-Line Intervention group (opposed to the northern “P-
line” routes near their properties). Plaintiffs City of Kerrville, the Kerrville Public Utility
Board and City of Junction, and intervenor Kerr County also intervened in the PUC
proceeding. The Texas Parks and Wildlife Department and the Texas Historical Commission
intervened to represent their interests in the line routing.

D. SOAH heard evidence on LCRA’s application and proposed a route for the
line.

After the PUC referred LCRA’s application to the State Office of Administrative
Hearings (SOAH), SOAH conducted an evidentiary hearing on the merits. Over thirty parties
appeared and actively participated by questioning witnesses, presenting evidence, and raising
objections.’’ At the hearing, LCRA presented eleven witnesses. Intervenors presented 176
witnesses (129 landowners and 47 experts). Cross-examination of witnesses took six and

half days. Over 60 post-hearing briefs (initial and reply) were filed.

* PFD at 4.

*' PFD at 4.



1. Considerations in routing the line.

In accordance with the standards set forth in PURA § 37.056 and 16 TEX. ADMIN.
CODE § 25.101, the SOAH ALJ heard evidence and argument on the routing of the line.
Evidence addressed relevant factors including:

. Environmental impacts, including habitat fragmentation and endangered
species concerns;’’

. Aesthetic values, “the subjective perception of natural beauty in the landscape
and attempts to define and measure an area’s scenic qualities.””’

. Possible use of existing right of way, particularly along I-10, instead of other
routes that would cut through the Hill Country;**

. Proximity to habitable structures and the PUC’s “prudent avoidance” policy;’”
. Landowner and community impacts;’°
. Avoiding recreational and park areas,’’ including the Old Tunnel Wildlife

Management Area’® and Fort McKavett State Historical Site;*” and

32 Order at 13-16, 20-21; PFD at 42-65.

3 Order at 8-10; PFD at 32-38. “The project area reflects overall a medium to high level
of aesthetic value for the region. The eastern portion of the study area, located in the Hill
County, is within an area of the state noted for its scenic beauty and characterized by impressive
topographical relief, vegetation and wildflowers, abundant wildlife and plateaus.” Order at 9
(FOF 40).

3% Order at 13 (FOF 77), 18-19; PFD at 71-76.
3% Order at 18-19; PFD at 71-76.

3¢ Order at 5-6; PFD at 17-25.

37 Order at 7-8; PFD at 26-31.

% Texas Parks and Wildlife Department’s Old Tunnel Wildlife Management Area
(OTWMA) includes a bat colony of up to three million Brazillian free-tail bats and three
thousand cave myotis. The OTWMA has nature trail and offers educational programs for

10



. Engineering constraints and the cost of the various options.*
The PUC ultimately weighed the evidence and these factors to decide which of the many
possible routes best met the criteria in light of the particular facts.

2. Routing the line around the Kimble County airport near the City of
Junction.

Routing the line near the City of Junction posed certain difficulties because an airport
sits just north of I-10 and there is a floodplain south of I-10. South of the floodplain is a
more-populated area of Junction.*' Airports require structure height limitations for safety
purposes and flooding can effect transmission reliability. LCRA studied this problem area,
and proposed a link along I-10 near Junction that ran just south of I-10 and the airport (Link
Y11) and an alternative link that swept north of I-10 and the airport (Link Y8).> LCRA
believed it would be difficult to route the line through the constraints south of the airport and
stay along I-10, unless it were buried, which would add significantly ($54 million) to its cost.

Property owners north of the airport (including some members of the Clear View Alliance

visitors. Order at 7 (FOF 33-35). The PUC determined the line should avoid the OTWMA bat
colony. Order at 7 (FOF 35).

** Fort McKavett, in Menard County, owned and operated by the Texas Historical
Commission, is one of the best preserved and most intact examples of a fort from the Texas
Indian Wars. Order at 7- 8 (FOF 36-37). The PUC determined that transmission towers of up to
180 feet in height would directly and negatively impact views from the fort, and would
negatively impact its character, isolation, and the overall appeal of the site. Order at 8 (FOF 37).

40 Order at 17-18; PFD at 66-71.
# See AR, LCRA Application at 35-37 and Attachments 6-7, Binders 16-24.
2 See LCRA Application Attachments 6 at 55, Admin R. Binders 16-24.
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(“CVA”)) argued that the route could be built overhead south of the airport, thus avoiding
undeveloped lands north of I-10.

At the SOAH hearing on the merits, LCRA argued that the link north of the airport
would be a better choice because of the multiple engineering constraints immediately south
of I-10 (i.e., aviation approach and flooding), and because placing the line underground
would be very expensive.” CVA disagreed and argued that the line could be safely routed
overhead south of the airport on Link Y11.** In particular, LCRA and CVA disagreed on the
interpretation of FAA safety regulations regarding how aviation slopes limit the height of
transmission structures. Both LCRA and CV A offered extensive testimony on the airport
issue, focusing on the safety and reliability concerns involved with routing the line south of
the airport.”” The safety and reliability concerns involved the particular height of the
transmission towers at distances south of the end of the airport runway, and where and how
the towers could be built in the floodplain of the North Llano River.*® The combination of

these safety and reliability concerns posed significant challenges.

“ See, e.g., AR, Binder 14, LCRA Ex. 14 (rebuttal testimony of Symank).

“ See, e.g., AR, CVA direct testimony of Mclllwain Admin R. Binder 12 (CVA Ex. 7);
CVA direct testimony of McGavran, Admin R. Binder 12 (CVA Ex. 6).

* E.g., AR, Binder 23, CVA Ex. 7 (direct testimony of Mclllwain), AR, Binder 12, CVA
Ex. 7 (direct testimony of McGavran), AR. Binder 12, (CVA Ex. 6) (rebuttal testimony of
Symank Exhibits 5-9, AR, Binder 28, LCRA Ex. 14.

“ AR, Binder 28 at 36-38 and Exhibits 5-9; AR, Binder 28 LCRA Ex. 14 (rebuttal
testimony of Symank); AR, Binder 12, CVA 7(direct testimony of Mclllwain); AR, Binder 12,
CVA Ex. 6 (direct testimony of McGavran).
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Although routing around the Junction airport was a major focus of the SOAH hearing,
the City of Junction — the only plaintiff whose substantial rights would be impacted by the
airport-routing decision — did not participate at all in the hearing.*’ It presented no
evidence, and did not file a brief discussing the evidence presented by others. Its sole
participation in the SOAH proceeding was the submission of a short position statement that

is not evidence.*®

3. The ALJs recommended a route.

The ALJs recommended that the PUC adopt the PUC Staff’s MK15 route.”
Attachment C (Proposal for Decision). Staff’s MK 15 paralleled I-10 for much of'its length,
butused the northern link around the Junction Airportrather than a southern route paralleling
I-10 that CVA favored. Staff’s MK15 route also did not parallel I-10 near Kerrville, and
instead used links that took the line from Kendall through the hill country several miles north
of I-10 (and through the Tierra Linda subdivision). Attachment E is a map showing the
ALJs’ proposed route.

E. After considering the evidence, the ALJs’ proposal, and the parties’
arguments, the PUC decided what route to certificate.

* Kerrville is located approximately 50 miles east of the City of Junction on I-10.

* Statement of Position by City of Junction, Attachment H to Plaintiffs’ Brief; see PFD
at 4 (two cities that participated most actively were Kerrville and Fredricksburg).

“ PFD at 2.
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The PUC considered the ALJ routing recommendation reflected in the PFD by
reviewing the evidence presented at the hearing, and discussing LCRA’s application in two
open meetings in January 2011. At the open meetings, the PUC addressed the parties’
arguments about the airport routing — including whether, and how, Link Y11 could safely
and reliably be built overhead south of the airport. CVA continued to argue that the line
could be routed overhead south of the airport. LCRA explained its concerns regarding safety
and reliability, and continued to disagree with CVA on the interpretation of FAA safety
regulations regarding how aviation slopes limit the height of transmission structures. At the
second open meeting, responding to CVA’s position and questions raised by the parties and
the Commissioners at the initial open meeting, LCRA representatives explained that although
Link Y 11could not safely be built overhead where CV A proposed, Link Y11 could be built
overhead, on noticed properties, if it were shifted a short distance (about 1,200 feet from
Link Y11 in its application) to the south.”® Immediately before the second meeting, LCRA
filed a letter with the PUC demonstrating these concepts and explaining how it could build
the line.

Chairman Smitherman noted that the PUC was not taking evidence at the meeting.
Only evidence that had been introduced at the SOAH hearing was considered, but the PUC

did consider argument as to how to route the line around the airport.”’

%0 See Open Meeting Tr. (Jan. 20 2011) (Attachment F to Plaintiffs’ Brief); LCRA letter
to PUC Commissioners at Ex. B (January 19, 2011), Admin. R. Binder 10, Item 454.

> See Open Meeting Tr. (Jan. 20 2011) at pgs. 62-64 (Attachment F to Plaintiffs’ Brief).

14



Upon review of the PFD and re-weighing of the evidence in the record, the PUC
selected a route (MK 63) that differed from the ALJ’s recommended route in only two major
areas. First, the PUC routed the line along the I-10 right-of-way north of Kerrville rather
than taking it several miles further north through the hill country and the Tierra Linda
subdivision. Second, in the area around the Junction airport, the PUC opted for a southern
route near [-10 (Link Y 11) rather than using the longer northern bypass around the airport
(Link Y8).”* The PUC Order states that the line should be built overhead south of the airport
using Link Y11, routed “as far south as safely and reliably possible using overhead
construction while still affecting only noticed landowners.”*’

In light of its final routing determination, the Commissioners changed several of the

ALJ’s proposed findings of fact and conclusions of law in the PFD, and explained the

reasons for the changes in the Order.>*

> Order at 2.
>3 Order at 24 (Ordering paragraph No. 2).
* Order at 2.
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III. Summary of the Argument

In routing transmission lines, the PUC considers a range of often-competing factors
(environmental integrity, historical and aesthetic values, recreational and park areas, and
community values) as well as the cost of the alternative routes and engineering constraints.
With the McCamey D to Kendall CREZ line, the Commission weighed a substantial body
of evidence on all these concerns that was developed in a contested-case hearing before
SOAH. Plaintiffs had an opportunity to present evidence for or against potential routes at
this hearing.

Upon review of the SOAH judges’ proposed route, the Commission decided the best
balancing of the competing concerns was to run the line along I-10 from Kendall to Junction.
Here the PUC appropriately substituted its judgment for the ALJs’ on two sections of the
line’s route — around the Junction Airport, and in the area north of Kerrville. TEX. GOV’T
CODE § 2003.049(g) gave the PUC the authority to make changes to the ALJs’ PFD to reflect
this. Under this special statutory provision, the PUC (unlike many other state agencies) has
broad power to change findings of fact and conclusions of law to reflect its own weighing
of the evidence and the proper application of the law and Commission policy.

The decision to use Link Y11 to run the line south of the Junction airport, as that
segment could safely and reliably be built overhead, was based on the record evidence from
the SOAH hearing. The City of Junction — the only Plaintiff whose substantial rights could
be impacted by the routing around this airport — did not participate at all in the hearing or

offer evidence on the routing. It received all the process it was due. The PUC appropriately
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considered argument regarding the evidence presented at SOAH in its later open meeting
discussions.

Substantial evidence supports the PUC’s routing decision. It did not disregard
community values, or its “prudent avoidance” policy regarding impacts on habitable
structures, in routing the line along I-10 north of Kerrville.

IV. Argument and Authorities

A. Standard of review

As in any case, Plaintiffs bear the burden of proof. For an administrative appeal of
the PUC’s order in a contested case, that means that plaintiffs must show reversible error in
the order; the substantial-evidence rule described in Section 2001.174 of the APA controls.
See Andersonv. R.R. Comm ’'n,963 S.W.2d 217,219 (Tex. App.—Austin 1998, pet. denied);
Tex. Util. Code § 15.001; Tex. Gov’t Code § 2001.174. That rule is very deferential to the
agency, but the deference owed varies depending on the type of error alleged. Complaints
in this case invoke the substantial-evidence standard, the arbitrary-and-capricious standard,
and abuse of discretion.

1. Substantial evidence standard.

When reviewing an agency’s fact finding, a court uses the deferential substantial-
evidence standard. It prohibits a court from substituting its judgment for the agency’s as to
the weight of evidence. Pub. Util. Comm ’n v. Gulf States Utils. Co., 809 S.W.2d 201, 211
(Tex. 1991). (“A court that is reviewing purely factual administrative findings ... may

determine only whether substantial evidence supports those findings.”).
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The Austin Court of Appeals has discussed the substantial-evidence standard in two
cases involving the PUC’s routing of transmission lines, Dunn v. Public Util. Comm 'n* and
Hammack v. Public Utility Comm ’'n.*°

Substantial evidence means “evidence as a whole such that reasonable minds could
have reached the conclusion that the agency must have reached in order to justify its action.
Dunn v. Pub. Util. Comm’n, 246 S.W.3d 791 (citing Texas State Bd of Dental Exam’rs v.
Sizemore, 759 SW.2d 114, 116 (Tex. 1988)). To comply with the substantial evidence rule,
there need only be “more than a mere scintilla” of evidence on the record supporting the
agency’s decision, and “evidence on the record . . .” can even “preponderate against the
decision of the agency and nonetheless amount to substantial evidence.” Id. (quoting R.R.
Comm’nv. Torch Operating Co.,912 S.W.2d 790, 792 (Tex. 1995); See also, Sw.Pub. Serv.
Co. v. Pub. Util. Comm’n, 962 S.W.2d 207, 215 (Tex. App.—Austin 1998, pet. denied).

The Austin Court of Appeals has further explained that a court “may not substitute
[its] judgment for that of the agency on the weight of the evidence . . .” and that the “test is
not whether in [the court’s] view the agency reached the correct conclusion but whether some
reasonable basis exists in the record for the agency’s decision.” Dunn, 246 S.W.3d at 791
(citing ASAP Paging, Inc. v. Pub. Util. Comm’n, 213 S.W.3d 380, 392-393 (Tex.
App.—Austin 2006, pet. denied). “The crux of a substantial evidence analysis is whether the

agency’s factual findings are reasonable ‘in light of the evidence from which they were

2246 S.W.3d 788, 791 (Tex. App.—Austin 2008, no pet.).
%0131 S.W.3d 713, 728 (Tex. App.—Austin 2004, pet. denied).
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purportedly inferred.” . . .. It ‘does not mean a large or considerable amount of evidence, but
rather such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion’ of fact.” Hammack, 131 S.W.3d at 725 (citations omitted). See also, Sw. Pub.
Serv. Co., 962 S.W.2d at 215. Put succinctly, a “court may not determine the correctness
of the agency’s findings.” Sw.Pub. Serv. Co., 962 S.W.2d at 215.

Finally, this Court must “presume that the PUC’s order is supported by substantial
evidence, and the [Plaintiffs] have the burden to demonstrate otherwise.” Dunn, 246 S.W.3d
at 791 (citing ASAP Paging, Inc. v. Pub. Util. Comm’n, 213 S.W.3d 380, 392 (Tex.
App.—Austin 2006, pet. denied)); See also Sw. Pub. Serv. Co., 962 S.W.2d at 215.

2. Arbitrary-and-capricious standard.

The arbitrary-and-capricious standard applies in this case to the allegations that the
PUC disregarded its “prudent avoidance” policy and community values when routing the
line. An agency acts arbitrarily and capriciously when the agency fails to consider a factor
the Legislature required it to consider, or considers an irrelevant factor. City of El Paso v.
Pub. Util. Comm’n, 883 S.W.2d 179, 184 (Tex. 1994). The Texas Supreme Court has
recognized the narrowness of the arbitrary-and-capricious standard of review when applied
to agency decisions: “[W]e do not think that the legislature intended it to be interpreted as
a broad, all-encompassing standard for reviewing the rationale of agency actions.” Tex.
Health Facilities Comm 'n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 454 (Tex.

1984).
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3. Abuse of discretion.

Plaintiffs also allege the prudent avoidance determination constitutes an abuse of
discretion. Abuse of discretion occurs when the agency acts in an arbitrary or unreasonable
manner without reference to any guiding rules or principles. See Downer v. Aquamarine
Operators, Inc., 701 S.W.2d 238, 241-42 (Tex. 1985) (describing abuse of discretion by a
court).

B. In routing the transmission line, the PUC weighs the evidence relating to a
range of relevant factors.

The statutory standard that the PUC applies in routing a transmission line is set forth
in PURA § 37.056(c). Because the need for the line is not an issue with a CREZ line,’’ the
standard is in PURA § 37.056(c)(4):

§ 37.056. Grant or Denial of Certificate

%k ok ok

(c) The commission shall grant each certificate on a nondiscriminatory

(4) other factors, such as:

(A) community values;

°" The only issue in Docket No. 38354 was the routing of the McCamey D to Kendall
line. Need for the transmission line, normally considered under PURA § 37.056(a) when the
PUC reviews an application for a new transmission line, was not an issue. Under PURA and
PUC rules the need for a CREZ transmission line is assumed in a CCN proceeding. PURA
§ 39.904 (h) (“In considering an application for a certificate of public convenience and necessity
for a transmission project intended to serve a competitive renewable energy zone, the
commission is not required to consider the factors provided by Sections 37.056(c)(1) and (2).”;
16 Tex. Admin. Code § 25.174(d)(2) (“A CCN application for a transmission project intended to
serve a CREZ need not address the criteria in PURA §37.056(c)(1) and (2).”).
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(B) recreational and park areas;
(C) historical and aesthetic values;
(D) environmental integrity; . . . .
PURA § 37.056(c).
The PUC’s Sub. Rule 25.101 describes more specifically some of the considerations
the PUC may take into account when routing transmission lines.”®
In Hammack v. Public Utility Comm 'n,” the Austin Court of Appeals discussed how
the PUC applies the statutory standards in routing transmission lines, and how courts review

those decisions. In Hammack, landowners argued that PURA required the PUC to follow

existing right-of-ways in routing the line, but the Austin Court of Appeals rejected that

*¥ § 25.101(b)(3)(B) Routing: An application for a new transmission line shall address the
criteria in PURA §37.056(c) and considering those criteria, engineering constraints, and costs,
the line shall be routed to the extent reasonable to moderate the impact on the affected
community and landowners unless grid reliability and security dictate otherwise. The following
factors shall be considered in the selection of the utility’s preferred and alternate routes unless a
route is agreed to by the utility, the landowners whose property is crossed by the proposed line,
and owners of land that contains a habitable structure within 300 feet of the centerline of a
transmission project of 230 kV or less, or within 500 feet of the centerline of a transmission
project greater than 230 kV, and otherwise conforms to the criteria in PURA §37.056(c):

(1) whether the routes utilize existing compatible rights-of-way, including the use
of vacant positions on existing multiple-circuit transmission lines;

(i1) whether the routes parallel existing compatible rights-of-way;

(ii1) whether the routes parallel property lines or other natural or cultural features;
and

(iv) whether the routes conform with the policy of prudent avoidance.

16 TEx. ADMIN. CODE § 25.101. The PUC recently amended rule 25.101, effective May 25,
2010. The prior version of the rule applied to this proceeding. The above-quoted language did
not change.

9131 S.W.3d 713 (Tex. App.—Austin 2004).
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argument. The court explained that PURA set out the factors the PUC could consider in
deciding where to route a transmission line. And the PUC necessarily has broad discretion
in applying the often-competing factors in routing: “This Court has recognized that some of
the factors may compete, so that the Commission may, in some cases, be required to ‘adjust
or accommodate the competing policies and interests involved.” Thus, to implement these
broad factors in any particular case, the Commission ‘must necessarily decide what they mean
in those circumstances.”” 1d.*’

Hammack cited Public Utility Comm 'n v. Texland Electric Co.,°" where the Austin
Court of Appeals explained (in a case involving the need for a new generation plant) the
latitude necessarily afforded the PUC in applying the PURA § 37.056 factors. The court
noted that, to implement such broad legislative objectives, the PUC “must necessarily decide
what they mean in those circumstances; and because some of them obviously compete inter
se, the agency may in some cases be required to adjust or accommodate the competing
policies and interests involved. . . .” Texland, 701 S.W.2d at 266. No one factor controls
over any other: “None of the statutory factors is intended to be absolute in the sense that any

one shall prevail in all possible circumstances. In making these sometimes-delicate

% In Hammack, the PUC considered routings along existing rights of way — although
not statutorily required to do so — and rejected them. /d., n.9 (“The Commission adopted the
ALJ’s proposal for decision discussing the routes paralleling existing rights of way and
concluding that the routes exiting the north side of the Coleto Creek Power Plant were properly
discounted. The northern routes contained a greater number of wetlands, stream crossings,
vegetation clearing, and residences within 200 feet of the proposed centerline.”).

1701 S.W.2d 261 (Tex. App.— Austin 1985, writ. ref’d n.r.e.).
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accommodations, the agency is required to exercise its ‘expertise’ to further the overall public
interest.” Id. at 267. See also Dunn v. Public Util. Comm 'n, 246 S.W.3d at 795 (“We will not
substitute our judgment for that of the PUC on whether the mere potential of an environmental
integrity issue should outweigh the PUC’s findings of fact on such other statutory factors.”)
(citing Texland.).

Because the factors compete, no one route is the optimal choice for every factor. Such
was the case with the McCamey D to Kendall line. Environmental integrity recommended
againstanon-I-10 routing that would cut through the Texas hill country, fragment habitat, and
also could put line close to environmental and cultural resources such as the Old Tunnel
Wildlife Area and Fort McKavett. Routing the line along the I-10 right-of-way avoided those
concerns, but meant that the line would be closer to relatively more habitable structures.

The PUC’s Order extensively discusses all the competing factors (including impacts
on the environment, aesthetics, recreational areas and cultural resources, and habitable
structures, as well as cost and engineering concerns) that were involved in this line routing
decision. Attachment F sets forth some of the key findings. Substantial evidence supports
these findings. Plaintiffs barely attempt to argue otherwise. The PUC weighs the evidence
relating to these competing factors and makes the routing decision, and areviewing court does
not substitute its judgment for the PUC’s on the weight of the evidence.

C. The PUC properly chose Link Y11 after considering the record evidence and

providing all affected parties the opportunity to examine witnesses and
present evidence. (Responds to Point of Error No. 1.)
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1. Substantial evidence supports the PUC’s decision to chose Link Y11.

The record, reviewed under the proper standard, reveals that substantial evidence
supports the PUC’s approval of the modified Link Y11 section of the route near Junction.
Evidence regarding the safety and reliability issues involved with the use of Link Y11 was
introduced at the SOAH hearing by CVA and LCRA.

CVA was the most vocal Intervenor opposed to routing the line north of the Junction
airport and through undisturbed areas of the hill country. Two CVA witnesses, Frank
Mclllwain and Edward McGavran, testified that the line could be safely routed along Link
Y11.2

Frank Mclllwain testified in detail about FAA safety requirements if the line was
routed overhead along Link Y11 south of the airport. Mr. Mclllwain discussed FAA
regulations, how he calculated the allowable height and width of structures near the airport,
and that the lines could be built at an acceptable height on Link Y11.* Specifically, he stated
that “it is possible to construct a transmission line on Link Y11 in the location proposed by

LCRA if the height in a defined area of the construction does not exceed 61 feet.”** Mr.

62 Frank Mclllwain is a professional engineer who has over 12 years of airport design
experience and is currently a Senior Project Manager in the aviation practice group of an
engineering consulting firm. AR, Box 4, Binder 12, CVA Ex. 7, Attachment FOM-1(Direct
testimony of Mclllwain) Edward McGavaran is a professional electrical engineer, who has over
26 years of professional engineering experience, including years of professional experience in the
routing of transmission lines. AR, Box 4, Binder 12, CVA Ex. Ex. 6 at EGM-1(Direct testimony
of McGavaran.

% AR, Box 4, Binder 12, CVA Ex. 7 at 6 (lines 18 - 19), 8, (lines 27 - 30), and 10 (Lines
21 - 25).(direct testimony of Mclllwain ).

% AR, Box 4, Binder 12, CVA Ex. 7 at 6 (lines 18 - 19) (direct testimony of Mclllwain).
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Mclllwain further testified that the safe height of the line increases as it is moved further south
of the airport. Attwo nearby points further south of the airport a transmission structure could
be 73 feet or as high as 86 feet above ground level.”” He also stated that “[t]he further south,
and away from the runway, the proposed transmission line is located, the structures can be

2

taller . . .” and that a “location 100 feet further south will allow for construction at an
[aboveground level] that is 5 feet higher than the calculations . ..” and a “location that is 500
feet further south will allow for construction at an [aboveground level] that is 25 feet
higher.”®® Mr. Mclllwain attached exhibits to his testimony, including maps and diagrams,
that show the approach to the airport and that taller structures can be used as the line is moved
further south.®” See Attachment G.

CVA’s other witness, Edward McGavaran, also testified that the line could be safely
routed overhead along Link Y11 and in compliance with FAA regulations.®® He stated that
while the FAA would object to the lines being routed exactly as LCRA proposed, the CVA

“came up with two viable alternatives.”®® Those two alternatives were: 1) to “build a short

group of H-frame structures no more than 60 feet tall,” or 2) “to locate the line on the south

% AR, Box 4, Binder 12, CVA Ex. 7 at 7 (lines 16-19) (direct testimony of Mclllwain).
% AR, Box 4, Binder 12, CVA Ex. 7 at 8 (lines 27-31).(direct testimony of Mclllwain).

7 AR, Box 4, Binder 12, CVA Ex. 7 at 8 ( lines 27-31) (direct testimony of Mclllwain)
& Attachments FOM-3 and FOM-6.

% AR, Box 4, Binder 12, CVA Ex. 6 at 20 (lines 27 - 29) (direct testimony of McGavran).
% AR, Box 4, Binder 12, CVA Ex. 6 at 21 (lines 9-10) (direct testimony of McGavran.)
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side of the Llano River to gain more distance and get a lower profile for the line as it falls
down into the Llano River area.””’

Further evidence comes from LCRA’s application, which was admitted into evidence
at SOAH. It includes detailed maps showing the constraints of links and the property lines
of noticed landowners.”' See Attachment G. Maps have redlines depicting the proposed
routes, outer-lying blue lines showing the “notification corridor limit from centerline to

b

identify directly affected parties,” and yellow lines depicting parcel boundaries.”” Other
detailed maps also showed the flood plain south of the airport and I-10, and other
environmental constraints.”” These maps enabled the SOAH judges and the Commissioners
to visualize the constraints of the airport, I-10 and the floodplain, and the extent of noticed
landowners’ properties.

LCRA also had two witnesses, Curtis Symank and William Griffin, who offered

rebuttal testimony to the CVA testimony on the airport issue and whether and how the line

could be routed overhead along Link Y11.”* Their testimony includes maps of the approach
g y p

" AR, Box 4, Binder 12, CVA Ex. 6 at 20-21(CVA Ex. (direct testimony of McGavran)

' Application LCRA, Attachment 3, AR, Binders 16-24, LCRA Ex. 21 (SOAH hearing
also shows corrections that were made to the original property maps after LCRA filed its
application).

> Application LCRA, Attachment 3, AR, Binders 16-24.
7 Application LCRA, Attachment 4, Figure 4-1f, Admin. R. Binders 16-24.

™ AR, Binder 28, LCRA Ex. 14, (rebuttal testimony of Curtis Symank); AR, Binder 28,
LCRA Ex. 15 (rebuttal testimony of William Griffin, 28.
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to the airport and floodplain maps of the Llano River south of the airport.”” Mr. Griffin
agreed that the line could be constructed further south from an aviation viewpoint.’
Testimony from Mr. Symank and Mr. Griffin on the airport issue and the maps attached to
their testimony, provided the Commissioners with evidence regarding the constraints around
the airport and the feasibility of constructing the line south of the airport.”’

2. The adjusted Link Y11 the PUC certificated is not a new link.

The PUC adjusted and did not adopt a new link south of the airport. The Austin Court
of Appeals has recognized that flexibility is required when permitting transmission lines. That
Court found that “due to the fluid nature of [CCN] proceedings, it is necessary to make
accommodations as the proceedings progress,” and that the PUC may make changes when
routing lines, so long as the properties are still in the area that was a part of the applicant’s
study. Hammack, 131 SW.3d at 728. Also, notice is considered sufficient if the line is
ordered to be located only on noticed properties. See Chocolate Bayou Water Co. & Sand
Supply v. Texas Natural Res. Conservation Comm 'n, 124 S.W.3d 844,850 (Tex. App.—Austin
2003, pet. denied); See also Hammack, 131 SW.3d at 728. In the Chocolate Bayou case, the
Court found that even if a “ permit does vary from the notice and the application” . . . the

court’s task “is not to analyze these differences, but to determine whether appellants had

AR, Binder 28, LCRA, Ex. 5-9, LCRA Ex. 14. (rebuttal testimony of Curtis Symank).

® AR, Binder 33, Vols. J-Q, (hearing transcript at pgs. 153-255, 280-334, 359-401,534-
542, 1177-1467).

7.
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sufficient notice that their interests were at risk.” Chocolate Bayou Water Co., 124 S.W.3d
at 850. Further, that court stated that “[i]f appellants had notice that their interests were at
risk, the appropriate method for addressing those concerns would have been through the
normal administrative process of a contested-case hearing.” /d. Because the PUC certificated
a route that is only around a thousand feet from Link Y11 as shown on LCRA’s map and only
on noticed properties, no new route was created. Instead, the PUC reasonably adjusted the
proposed line on a noticed link.

The Order shows that all the PUC did was reasonably adjust proposed Link Y11 south
of the airport. See Attachment H (Kimball County Airport findings from the Order). The
Order requires that in the vicinity south of the airport, LCRA shall “move link Y11 as far
south as safely and reliably possible using overhead construction while still affecting only
noticed landowners.”’® Based on the evidence in the record, the extent of those noticed
properties is only a couple of thousand feet from the exact point of proposed Link Y11 in the
CCN application and does not extend near any habitable structures.”” This gives the LCRA
a narrow band within which to move the line south of the Junction airport, understanding at
the same time that LCRA cannot get too near the southern line of the landowners’ properties
or it will affect other non-noticed landowners. Although the LCRA has not determined the

exact location of the line yet, testimony from CVA witnesses show that a placement only

 Commission Order at 24, Ordering paragraph No. 2.

7 See AR, Binders 16-24, LCRA Ex. 5-9, Application LCRA, Attachments 3 and 4,
(rebuttal testimony of Curtis Symank; AR Binder 28 (LCRA Ex. 14).
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about 1,000 feet from the exact point in the CCN application would provide sufficient room
to safely construct the line in an overhead configuration.®

The necessary flexibility in certificating the transmission lines was also built into
LCRA’s description of the proposed transmission line in its application and notice. LCRA’s
application notice contains the following statement in bold-type: “any one of the proposed
routes or a new combination of route segments filed in the application may be selected
by the Commission . . . and that the Commission may modify the proposed routes and
segments into different configurations than those proposed, so long as they affect only
noticed landowners.”*' Thus, contrary to Plaintiffs’ argument, the PUC’s adjustment of Link
Y11 is the same route that was proposed by LCRA in its application.

Even with notice of the proceeding, including notice that “the [Commission] may
modify the proposed routes and segments,” the City of Junction filed a position statement and
letter in the proceedings (neither of which is evidence), but otherwise failed to participate.®?
In contrast, other intervenors, mainly CVA, actively participated in the hearing and presented
pointed testimony on the airport routing — and even testimony on the specific issue of

moving the line further south of the airport in order to increase the height of the lines. The

% See Application LCRA, Attachment 3, sheet 16, AR, Binder 16; LCRA, Ex. 14 Ex. 5 -
9. (rebuttal testimony of Curtis Symank), AR, Binder 28 (LCRA Ex. 14); AR, Binder 12, CVA
Ex. 7 at Attachments FOM-3 and FOM-6 (direct testimony of Mclllwain).

8! Application LCRA, Attachment 8, 2, AR Binder 16 (Emphasis added).

%2 The City of Junction’s position statement does not qualify as evidence and could not be
used as a basis of the PUC’s Order. Statement of Position by City of Junction (Attachment H to
Plaintiffs’ Brief).
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appropriate forum for arguing that the line should not have been routed south of the airport
was at the administrative hearing. None of the Plaintiffs participated in litigating the airport
issue, and it is too late for the Plaintiffs to now make that argument in this court.

3. The PUC’s Order was made through lawful procedure and was made in
compliance with all laws and regulations.

Although the ALJ at SOAH drafts a proposal for decision, the PUC makes the final
decision at an open meeting. The evidence the PUC considers is limited to that properly
admitted, but PUC rules allow persons to file written materials relating to any proceeding

before the Commission,*

and the PUC often provides “the public with a reasonable
opportunity to appear before the commission and to speak on [issues] under the jurisdiction
of the commission”® by allowing persons to speak at the open meetings. Nonetheless, just
as trial counsel may argue to a jury what facts may be found from the evidence presented,
parties before the PUC may argue what fact findings and policy determinations should be
made based on evidence presented to the PUC. And “the thought processes or motivations
of an administrator are irrelevant in the judicial determination” of whether an agency order
was properly decided. Pedernales Elec. Co-op., Inc. v. Pub. Util. Comm 'n, 809 S.W.2d 332,

342 (Tex. App.—Austin 1991, no writ) (citing City of Frisco v. Tex. Water Rights Comm ’n,

579 S.W.2d 66, 72 (Tex. Civ. App.— Austin 1979, writ. ref’d n.re.)). The determination the

%316 Tex. Admin. Code § 22.71.
8 See Tex. Util. Code § 12.202.
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court should make is “whether the agency order is reasonably sustained by appropriate
findings and conclusions that have support in the evidence.” Id.

Even if the thought processes of the Commissioners were relevant to this court’s
review, Plaintiffs draw the wrong conclusion from Chairman Smitherman’s statements at the
open meetings. Although the Chairman specifically stated that the evidentiary record was
closed and that comments made at the open meetings are “not evidence,” Plaintiffs presume
that the PUC improperly treated comments as evidence. Commissioner Smitherman stated
“The record is closed in this case . . . We’re looking at the record. We’ve got maps and stacks
of documents up here, which is what we will be relying upon. There is an opportunity for you
to express your point of view, but it is technically not part of the record.”®® Again at the
second open meeting, Chairman Smitherman warned an Intervenor that “[w]e’ve got to be
careful here, because, you know, that’s not testimony.”® The Chairman’s statements show
that while the Commissioners allowed the parties to make comments, the only evidence
considered was that in the record.

Even though Chairman Smitherman’s comments reflect that the PUC limited evidence
to that provided at the SOAH hearing, Plaintiffs try to characterize open meeting arguments
as evidence. The PUC did listen to comments of an LCRA engineer at the open meeting and
reviewed a letter filed by LCRA, but PUC rules allow parties to file letters so that parties can

advocate their position through writings. 16 TEX. ADMIN. CODE § 22.71. In fact, the City of

% Open Meeting Tr. at 62 (Jan. 13, 2011) (Attachment C to Plaintiffs’ Brief).
1d.
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Junction filed a similar letter that advocated its position to the Commission prior to the open
meetings and, as shown through the transcript of the open meetings, the Commissioners read
Junction’s filing, wanted to hear further from Junction further, but no representatives from
Junction appeared at the open meetings.®’

Contrary to Plaintiffs’ claims, any “extra-evidentiary comments” are permissible
argument, and those arguments and Commissioners’ thought processes and motivations are
irrelevant to this judicial review. The City of Junction, which failed to attend the open
meetings, received all the process it was due.

D. The PUC legally changed findings of facts and conclusions of law from the
proposal for decision. (Responds to Point of Error No. 2)

Plaintiffs incorrectly describe the PUC’s authority to change the ALJ’s proposed
finding of fact or conclusion of law because Plaintiffs cite the wrong statute. Plaintiffs cite
to section 2001.058 in the Administrative Procedure Act,*® but the applicable statute is TEX.
GoVv’T CODE § 2003.049. Curiously, however, Plaintiffs correctly cite to the Commission’s
rule®” even though it adopts the correct statutory standard. Plaintiffs’ reliance on Flores v.
Employees Retirement System is also incorrect because that case applies Section 2001.058 of

the APA, which does not apply to the PUC.

¥7 Open Meeting Tr. at pgs. 46, 57 (Jan. 20, 2011) (Attachment F to Plaintiffs’ Brief).
¥ Tex. Gov’t Code § 2001.058.
%16 Tex. Admin. Code § 22.262(a).
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The applicable statute, TEX. GOV’T CODE § 2003.049, allows the PUC to change the
ALJ’s findings if the ALJ “did not properly apply or interpret applicable law, commission
rules or policies, or prior administrative decisions; or . . . issued a finding of fact that is not
supported by a preponderance of the evidence.””” If there was ever any doubt that Section
2001.058 has no application to the PUC, it was put to rest in Southwestern Public Service Co.
v. Public Util. Comm’n. In that case, the Austin Court of Appeals held that Section
§ 2001.058 of the APA does not apply to the PUC, and explained the difference between that
section and TEX. GOV’T CODE § 2003.049, which does apply. The court stated that “rather
than imposing the general restrictive APA section 2001.058 on Commission proceedings
heard by SOAH, the legislature created a specific provision for such proceedings . ..” and
reasoned that “section 2003.049(g) allows the Commission to assume an original fact finding
role.” Sw. Pub. Serv. Co, 962 S.W.2d at 213. The Court also explained that in performing
this original fact finding role, “the Commission may evaluate the evidence put before the ALJ
at a SOAH hearing and determine whether the ALJ’s findings are supported by a
preponderance of the evidence.” Id.

Because they apply the wrong statute, Plaintiffs incorrectly state that “ALJs are
independent fact finders . . .” and that the “agency’s role is more akin to an appellate court
reviewing an agency decision under the substantial evidence rule—deference is to be given to

the factfinder.””' Again, the Southwestern Public Service Co. case directly refutes Plaintiffs’

% Tex. Gov’t Code § 2003.049 (g) (1) (A) & (B).
! Plaintiffs’ brief at 18.
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argument. While a review under Section 2001.058 “strongly resembles an appellate scope of
review, the preponderance of the evidence standard in section 2003.049(g)(1)(b) is not so
deferential.” Sw. Pub. Serv. Co. at214. In explaining why the legislature has allowed a lesser
standard of review for the Commission’s decisions, the court reasoned that: “Public utility
matters are typically complex. They often involve objective evidence that is more conducive

2

to review on the record . . .” and, put quite simply, “section 2003.049(g) allows the
Commission to substitute its judgment for the ALJ’s on questions of fact.” Id.

The PUC complied with the applicable statute in this case. It reviewed the evidence
that was properly in the record and determined what weight to afford that evidence. In
weighing the evidence in the record, the Commission was allowed to “accept part of the
testimony of one witness and disregard the remainder.” Southern Union Gas Co. v. R.R.
Comm’n, 692 S.W.2d 137, 138 (Tex. App.—Austin 1985, writref’d n.r.e.). The Commission
was also “free to weigh the conflicting evidence” of parties “as [it] deemed appropriate, and
the Commission, as the final judge of the validity and credibility of expert testimony, [could]
accept or reject all or part of a witness’s conclusions.” Citizens Against Landfill Location v.
Tex. Comm’n on Envtl. Quality, 169 S.W.3d 258, 266—67 (Tex. App—Austin 2005, pet.
denied). The PUC weighed and combined the evidence entered by LCRA, CVA, and other
parties. That evidence provided the Commission with its reasons for changing several of the
ALJs’ findings in the PFD, and ordering that the line be routed along Link Y11 south of the

airport. Although the law allows the Commission to review and weigh the record evidence,

and “substitute its judgment for that of the ALJ’s,” this court, under the substantial evidence

34



rule, is not allowed to change the Commission’s findings if there is more than a scintilla of
evidence to support them.”

In addition to the authority to re-weigh evidence, the PUC may change an ALJ’s
finding if the ALJ “did not properly apply or interpret applicable law, commission rules or
policies, or prior administrative decisions.” TEX. GOV’T CODE § 2003.049(g)(1)(A); 16 TEX.
ADMIN. CODE § 22.262(a). As discussed above, the PUC must weigh a number of factors
when determining where a line is to be routed. See 16 TEX. ADMIN. CODE §
25.101(b)(3)(B)(1)-(i1); see also TEX. UTIL. CODE § 37.056(c). The PUC’s judgment when
weighing those factors cannot be substituted by a trial court’s judgment. Dunn, 246 S.W.3d
at 794 (citing, Pub. Util. Comm’n v. Texland Elec. Co., 701 S.W.2d 261, 267 (Tex.
App.—Austin 1985, writ ref’d n.r.e.)). In routing the line north of the airport and through
undisturbed lands, the Commission weighed the applicable legal factors, and determined that
the ALJs had not correctly applied or interpreted the applicable law and policies of the
Commission, and found that “it [was] more desirable to parallel or closely follow Interstate
10 (I-10) rather than cutting through less developed land.””® The Commission then corrected
the ALJs’ misapplication of law and policy, and ordered that the line be routed along I-10 and

south of the airport.”

T Ex. UrtiL. CODE § 15.001.
% Commission Order at 2.
% See Commission Order at pg. 24, ordering provisions No. 2.

35



The PUC’s Order explicitly stated its reasons for changing the findings from the PFD.
At the top of page 2, the Commission stated that it “has chosen MK 63, as modified by this
Order, rather than the Staff’s M 15 Modified because the Commission finds in the area around
Junction and Kerrville, it is more desirable to parallel or closely follow Interstate 10 (I-10)
rather than cutting through less developed land . . .” and “that I-10 is a more compatible right-
of-way for paralleling purposes than the alternative paralleling opportunities available.”” The
Commission went on to state the findings of facts that had been added, modified or deleted
based on that specific reasoning provided. The Commission’s Order is clear — it changed the
findings of fact because it found that the line should be routed along existing right-of-ways
rather than through undeveloped land, and that I-10 was the most suitable right-of-way for the
line within the study area.’

E. The PUC did not disregard its “prudent avoidance” policy. (Responds to
Point of Error No. 3).

One of the factors the PUC considers when routing a transmission line is its policy of
“prudent avoidance” — that is, the impact of possible routes on habitable structures. Though
PURA § 37.056 does not use the term “prudent avoidance,” PUC Rule 25.101 lists whether
the alternatives comply with the policy of “prudent avoidance” as one factor to be considered

in routing transmission lines. The rule defines “prudent avoidance” as “[t]he limiting of

% Commission Order at 2.
% Id.
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exposures to electric and magnetic fields that can be avoided with reasonable investments of
money and effort.” 16 TEX. ADMIN. CODE § 25.101(a)(4).”

1. The PUC’s route selection was not arbitrary and capricious or an abuse
of discretion.

Plaintiffs’ prudent avoidance argument is fatally flawed in two fundamental respects:
first, it mischaracterizes the PUC’s prudent avoidance policy, and, second, it wrongly elevates
that policy (as mischaracterized) to be the controlling factor in transmission line routing.
Under the case law, PURA, and the applicable PUC rule, impacts on habitable structures is
only one factor that the PUC weighs in the particular circumstances.

First, the PUC’s “prudent avoidance” policy does not require it to select one of the
routes that has the least impact on habitable structures. This is obvious from looking at the
very language from the PUC rule that Plaintiffs quote in their brief: prudent avoidance is “the
limiting of exposures to electric and magnetic fields that can be avoided with reasonable
investments of money and effort.” (Emphasis added). The highlighted language shows the
PUC’s policy is to weigh the cost of limiting exposures (that is, routing a line away from
habitable structures) against the associated cost. This language gives the PUC broad
discretion in determining whether a particular route represents a reasonable accommodation

of the desire to avoid habitable structures and the cost of doing so. Just because a route

7 PUC rules define “Habitable structures” as “Structures normally inhabited by humans
or intended to be inhabited by humans on a daily or regular basis. Habitable structures include,
but are not limited to, single-family and multi-family dwellings and related structures, mobile
homes, apartment buildings, commercial structures, industrial structures, business structures,
churches, hospitals, nursing homes, and schools.” 16 TEx. ADMIN. CODE § 25.101(a)(3).
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impacts more habitable structures than some alternatives does not mean that route does not
comply with the prudent avoidance policy. That any particular route would cost more to build
that others impacting as many or fewer habitable structures does not mean that route does not
comply.

And as for the cost of the MK63 route the PUC chose, Plaintiffs have their facts
wrong: its estimated cost was not $360 million, as this figure includes the $54 million cost to
build Link Y11 underground that was avoided by shifting that link slightly to the south.
Deducting this amount produces a figure close to the average cost for LCRA’s proposed
routings ($297 million) Plaintiffs cite in their brief.

Second, avoiding habitable structures when economically feasible is only one of many
competing concerns listed in the PUC’s CCN rule that the PUC must factor into the mix when
routing a line. That rule spells out in greater detail the factors (such as cost and engineering
constraints) that the PUC considers. Nothing in that rule even suggests, as Plaintiffs argue,
that avoiding habitable structures must trump all other concerns. PURA § 37.056(c) and PUC
Rule 25.101 set out other considerations. The PUC’s Order includes an extensive explanation
of all the competing factors. Attachment F.

Nor was the PUC’s route selection an abuse of discretion. The PUC weighed the
relevant factors in selecting MK63. That decision was not “completely unreasonable” just
because the selected route impacted more habitable structures than some of the other routing

options that Plaintiffs would have preferred.
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2. Substantial evidence supports the PUC’s route selection.

Contrary to Plaintiffs’ contention, there is substantial evidence supporting the PUC’s
findings that the selected route MK 63 complied with the prudent avoidance policy (FOF
125). In this finding, the PUC determined that, given its cost, MK 63 represented a
reasonable investment of money and effort to limit exposure to electric and magnetic fields.
There is supporting record evidence of habitable structures in the vicinity of MK 63, and that
route’s cost. Likewise, substantial evidence supports the specific finding that the alternative
routes also met the prudent avoidance policy (FOF 126).”® Attachment I (prudent avoidance
findings from Order).

Though MK63 was not listed in LCRA’s application, this route is a compilation of
individual links, including Y11 south of the Junction Airport, that were included in that
application.” Just because the MK 63 route that the PUC ultimately chose was not one of the
60 numbered routes submitted in LCRA’s application package does not mean, as Plaintiffs
contend, that there is no record evidence regarding the habitable structures near this route.
There is—LCRA’s Exhibit 26 (Attachment D) is one example of such evidence— it lists the
number of habitable structures within 500 feet of the center of the right of way for route

MK 63 and numerous other possible routes. It also lists the cost of MK 63'* and alternative

% See, e.g., Tr. 402 (all routes using existing links comply with PUC’s routing criteria).
% Attachment D (LCRA Exhibit 26 listing the segments constituting MK63).

1% The figure reflected on Exhibit 26 includes the cost to build Link Y11 underground,
which was not authorized under the PUC’s order.
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routes. Link Y11 incorporated in MK63, built as the PUC ordered, will be located in a
floodplain. Maps in evidence show that there are no habitable structure in this vicinity. E.g.,
Attachment E. Here again, Plaintiffs’ real complaint is about the PUC’s weighing of the
evidence, and that the PUC did not adopt their preferred route.

The order plainly shows the PUC did not disregard impacts on habitable structures in
making its decision, and substantial evidence supports its associated findings. The PUC’s
order should be affirmed on this point of error.

F. The PUC did notdisregard the community values statutory factor. (Responds
to Point of Error No. 4).

Plaintiffs’ community values argument fails because it rests on the same incorrect
assumption as its prudence avoidance argument. No one factor trumps all others when PUC
considers a CCN application. Texland, 701 S.W.2d at 267. Community values is only one
of the concerns that the PUC weighs in making a line-routing decision. The PUC
appropriately decided, based on the evidence, that routing the line through the developed I-10
right-of-way, rather cutting a new path through the hill country, was the appropriate
interpretation of community values. Plaintiffs’ claim that avoiding developed areas was the
most important community values consideration is based on a mischaracterization the LCRA’s
survey results. The chart (Attachment G to Plaintiffs’ brief) that Plaintiffs rely upon to argue
that avoiding habitable structures was the controlling concern does not support their argument.
At many of the open houses for which survey results are listed, the largest number of

attendees ranked something other than routing the line away from residences as the first
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priority; the largest number at many open houses ranked distance from residences as second,
third, or even less important.

Butregardless of what these surveys may show, ultimately it is the PUC’s job to weigh
the evidence and select the best route. The surveys may provide useful information, but do
not dictate the one criteria that controls the final selection. Transmission lines routing is not
decided based on survey results. Nor does the testimony of some public officials and business
against routing the line through developed areas mean that PUC could not, after weighing all
the evidence on all the competing factors (including environmental concerns), route the line
along I-10 through developed areas. The Legislature has charged with PUC with making
these routing decisions, applying the factors set forth in PURA § 37.056.

Plaintiffs’ “community values” argument is, by and large, a rehash of its baseless
complaint that the PUC ignored its prudent avoidance policy in routing the line. The PUC
may have placed a different weight on proximity to habitable structures as a community value
than Plaintiffs would have liked. But the Court does not substitute its judgment on the weight
of the evidence for PUC’s. The PUC’s order should be affirmed on this point.

V. Conclusion and Prayer
For the foregoing reasons, the PUC respectfully requests that its final Order in Docket

No. 38354 be affirmed in all respects.
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